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STATE OF W SCONSI N : | N SUPREME COURT
Janmes Anti sdel ,
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CorneliaG. Clark
Gty of Gak Creek Police and Fire Clerk of Supreme Court
Conmi ssion, City of Cak Creek Police Madison, Wi
Department and Acting Chief Thomas P.

Bauer ,

Def endant s- Respondent s-
Petitioners.

REVI EW of a decision of the Court of Appeals. Affirned.

M1 SH RLEY S. ABRAHAMBON, CHI EF JUSTI CE. The Cty of
Cak Creek Police and Fire Commssion, the Gty of Gak Creek
Police Departnent and Acting Police Chief Thomas P. Bauer, the
def endants, seek review of a published decision of the court of
appeal s.?! The court of appeals reversed the judgnent of the

Crcuit Court for MIwaukee County, Mchael D. Guolee, CGrcuit

L Antisdel v. City of Oak Creek Police & Fire Commin, 229
Ws. 2d 433, 600 NW2d 1 (Ct. App. 1999).
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Court Judge.? The circuit court granted sunmary judgment to the
defendants, dismssing the action of Janes Antisdel, the
plaintiff. The court of appeals held that the plaintiff was
entitled to a "just cause" procedure pursuant to Ws. Stat.
§ 62.13(5)(en) (1997-98)° to contest his reduction in rank from
sergeant to police officer. W affirmthe decision of the court
of appeal s.

12 The only issue in this case is whether the defendants
erred as a matter of law in denying the plaintiff a just cause
procedure under Ws. Stat. 8 62.13(5)(em. W conclude that the
plaintiff was entitled to the just cause procedure set forth in
8 62.13(5)(em because he was a subordinate reduced in rank
based on a disciplinary charge filed by the police chief. The
procedure set forth in section 62.13(5)(em makes no exception
for a subordinate who is pronoted on a probationary basis. The
def endants thus proceeded on an incorrect theory of |aw

I
13 The facts relevant to this appeal are not in dispute.

Janes Antisdel, the plaintiff, joined the Gty of QGak Creek

2In addition to the parties' briefs, several nonparty
briefs were submtted to the court. The W sconsin Professiona
Police Association and the M Iwaukee Police Association have
submtted briefs in support of affirmng the decision of the
court of appeals. The League of Wsconsin Minicipalities, the
Board of Police and Fire Conm ssioners of the Gty of Mdison
and the Wsconsin Chiefs of Police Association have submtted
briefs seeking to reverse the decision of the court of appeals.

3 Al subsequent references to the Wsconsin Statutes are to
the 1997-98 text unless otherw se not ed.
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Police Departnment as a police officer in 1985. On March 1,
1996, M chael Younglove, then OGak Creek Chief of Police, sent
the plaintiff a menorandum stating: "I am pleased to advise that

you are being pronoted to the position of sergeant effective

March 10, 1996." The nmenorandum al so stated: "Upon conpl etion
of a one year probationary period, you will receive a permnent
appoi ntnent as sergeant.” The nmenorandum concl uded by stating

"[c]ongratul ati ons on your pronotion and best of |uck."

14 The plaintiff began the Cty of QGak Creek's "Police
Sergeant Training and Evaluation Program" The purpose of this
program was to offer new sergeants individualized training that
would develop their sergeant skills until coaching from
supervi sors becane unnecessary.? Pursuant to this training
program the plaintiff was evaluated on a regular basis by a
Sergeant Training Oficer. On Decenber 9, 1996, Thonas P.

Bauer, who had succeeded Younglove as QOak Creek's Chief of

* The menorandum explaining the sergeant training program
states that:

The primary goal of the Police Sergeant Training and
Evaluation Program is to specifically prepare a
probationary sergeant to perform the duties and
responsibilities of a police sergeant with confidence
and ability. It is highly inprobable that any
i ndi vidual would automatically possess the ability to
step from police officer to the duties of police
sergeant and perform them in a totally acceptable
manner . The intent of the Police Sergeant Training
and Evaluation Program is to guide a probationary
sergeant through the subsequent steps of devel opnent
until he/she is ready to function w thout constant
coaching from the sergeants [sic] training and
eval uati on personnel .
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Police, sent the plaintiff a nmenorandum regarding "Notification
of Your Failure to Pass Probation."

15 The nenorandum detailed that the plaintiff had been
the subject of a departnental investigation and that he had
admtted to a police captain that from January 1993 until June
1995 the plaintiff had allowed one of his colleagues to use his
Cak Creek address so the colleague's child could enroll in the
Cak Creek H gh School w thout paying the nonresident tuition.
The nmenorandum stated: "Your conduct in this mtter is
i nappropriate and unprofessional and has resulted in the
di ssolution of public respect and confidence in the QGak Creek
Police Departnent.” The nmenorandum further noted that the
plaintiff's conduct vi ol at ed police depart nent policy,
"including, but not limted to, 3.58 Unprofessional Conduct."
The menorandum concl uded by stating: "I have reviewed you [sic]
status and determ ned that you have not passed your probation as
a sergeant in the Oak Creek Police Departnent and, as such, am
putting you back to you [sic] position as Police Oficer,
ef fective Tuesday, Decenber 10, 1996." QG her than the matter
regarding the colleague's use of the plaintiff’s address, the
menmor andum did not detail any reason for the plaintiff's failure
to pass probation.

16 On April 1, 1997, the plaintiff requested that the
City of Oak Creek Police and Fire Commi ssion (the Board)® conply

°® The statutes refer to a police and fire commission as a
board of police and fire comm ssioners. Ws. Stat. 8§ 62.13(1).
Accordingly we refer to the Gty of Oak Creek Police and Fire
Comm ssi on as the Board.
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wth Ws. Stat. 8§ 62.13(5)(em regarding his reduction in rank.
The Board nmet on My 1, heard argunent and denied the
plaintiff's request. The Board apparently concluded that the
plaintiff's pronotion was subject to a one-year probationary
period and that probationary enployees are not entitled to a
j ust cause procedure under Ws. Stat. 8 62.13(5)(em.

M7 The plaintiff then filed a Notice of Review in the
Crcuit Court for MIwaukee County, seeking to conpel the Board
to grant him a hearing.® The circuit court granted the
defendants' notion to dismss the plaintiff's action, relying on
the police chief's wuse of a probationary program for new
sergeants and on Ws. Stat. 8 62.13(4), which grants police

chiefs great latitude in running their departnents.

® The plaintiff sought judicial review by filing a "Notice
of Review' in the circuit court "pursuant to Sec. 62.13(5)(i),

Ws. Stats.” This statute permts "[a]lny person . . . reduced"
by a board of police and fire conm ssioners to "appeal fromthe
order of the board to the circuit court.” The plaintiff was not

reduced in rank by the Board; he was reduced in rank by the Gak
Creek police chief.

The plaintiff subsequently filed another action in the
circuit court on My 23, 1997, seeking specifically a wit of
mandanus directing the Board to provide witten notice of
charges and to grant hima just cause procedure pursuant to Ws.
Stat. 8§ 62.13(5)(em.

The parties, the circuit court, the court of appeals and
this court treat the plaintiff's Notice of Review as seeking

certiorari and nmandanus relief. These avenues of judicial
review are available to a police officer aggrieved by a
di sciplinary action. See State ex rel. Enk v. Mentkowski, 76

Ws. 2d 565, 571, 252 N.W2d 28 (1977).
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18 The court of appeals reversed the judgnent of the
circuit court. Each judge of the court of appeals wote an
opinion, resulting in a lead mayjority opinion, a concurrence and
a di ssent.

19 Judge Fine, witing the mjority lead opinion, held
that Ws. Stat. 8 62.13(5)(em is plain and should be followed
in all cases in which a police officer is reduced in rank based
on charges filed by a police chief.” Tracking the |anguage of

the statute, Judge Fi ne expl ai ned:

" Ws. Stat. § 62.13(5)(enm), provides:

No subordinate may be suspended, reduced in rank,
suspended and reduced in rank, or renoved by the board
under par. (e), based on charges filed by the board

menbers of the board, an aggrieved person or the chief
under par. (b), unless the board determ nes whether
there is just cause, as described in this paragraph,
to sustain the charges. In making its determ nation

the board shall apply the followi ng standards, to the
extent applicable:

1. Whet her the subordinate could reasonably be
expected to have had know edge of the probable
consequences of the alleged conduct.

2. \Wiether the rule or order that the subordinate
allegedly violated is reasonabl e.

3. Whether the chief, before filing the charge agai nst
t he subordinate, nade a reasonable effort to discover
whet her the subordinate did in fact violate a rule or
or der.

4., VWhether the effort described under subd. 3. was
fair and objective.

5. Wiether the chief discovered substantial evidence
that the subordinate violated the rule or order as
descri bed in t he char ges filed agai nst t he
subor di nat e.
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1. The plaintiff is a "subordinate."

2. The defendants seek to reduce the plaintiff "in
rank" based on "charges"” nmade (al beit, apparently, not
formally "filed") "by . . . the chief."

3. The defendants may not reduce the plaintiff's rank
unless the Board "determnes . . . there is just
cause" for the proposed reduction in rank.

110 Judge Schudson concurred. The concurrence recognized
that it may be good policy to allow a police chief to pronote a
police officer to sergeant on a probationary basis and to reduce
the rank during the probationary period from sergeant to police
officer without conplying with 8 62.13(5)(enm. However, the
concurrence recognized that the statutes do not state such a
policy and that until 8 62.13(5)(em is anended by the
| egi sl ature, the statute nust be foll owed.

11 Judge Curley dissented, reasoning that the present
case poses the need for a logical extension of the holding in

Kai ser v. Board of Police & Fire Cormmirs, 104 Ws. 2d 498, 503

N.W2d 646 (1981). |In Kaiser this court rejected the claimof a

recently hired police officer that he could not be termnated

unl ess there was conpliance with Ws. Stat. 8§ 62.13(5)(e). Qur

6. Wiether the chief is applying the rule or order
fairly and wi t hout di scrim nation agai nst t he
subor di nat e.

7. \Wether the proposed discipline reasonably relates
to the seriousness of the alleged violation and to the
subordinate's record of service wth the chief's
depart nent.
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decision focused on Ws. Stat. 8§ 165.85(4)(b) (1981) nandating
that all new police hires be subject to a probationary period
not to exceed one year. Furthernore, the officer was hired
pursuant to provisions in the collective bargaining agreenent
that stated that all new hires were probationary for one year.
Based on the express statutory provisions and the collective
bar gai ning agreenent, the court held that the protections of
Ws. Stat. 8§ 62.13(5) did not apply to the police officer in
that case. Kaiser, 104 Ws. 2d at 501-03.

12 The dissent concluded that a period of probation is as
essential for a police officer pronpoted to sergeant as for a new
police officer and that the Ilegislature has granted broad
discretion to police chiefs to manage the operations of their
police forces.

[

113 The plaintiff is seeking certiorari review and a wit
of mandarmus to conpel the Board to grant him a just cause
procedure. The general scope of review pursuant to the wit of
certiorari is limted to whether the Board: (1) acted within its
jurisdiction; (2) proceeded on a correct theory of law (3) was
arbitrary, oppressive, or unreasonable; or (4) mght have
reasonably nade the order or finding that it nade based on the

evidence. State ex rel. Hennekens v. Cty of River Falls Police

and Fire Commn, 124 Ws. 2d 413, 419, 369 N.W2d 670 (1985).

The issue presented is whether the Board proceeded on a correct

t heory of | aw
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14 The briefs of the parties and nonparties focus to a

| arge extent on this court's decision in Kaiser v. Board of

Police & Fire Commirs, 104 Ws. 2d 498.

115 Like the dissenting opinion in the court of appeals,
the defendants argue that this case presents an opportunity to

extend our holding in Kaiser. They contend that the Kaiser

court recognized the value of having a probationary period for
new police officers and that the value of a probationary period
extends to newly pronoted sergeants. They further argue that
the legislature has recognized the inportance of police training
and thus inplicitly endorses a probationary period.? The

defendants urge that, like the police officer in Kaiser, the

plaintiff in the present case did not satisfy the probationary
period and he is therefore not entitled to the procedures set
forth in 8 62.13(5)(em. The defendants assert that the police
chief has broad discretion to select and retain supervisory

enpl oyees, as well as police officers.?®

8 See Ws. Stat. 88 165.85(1) and 165.85(4)(e).

® See Ws. Stat. § 62.13(4)(a) and (c). The nonparty bri ef
of the Board of Police and Fire Comm ssioners of the Cty of
Madi son argues that probation should be understood as a part of
t he appoi ntment procedures and not the disciplinary process. As
expl ai ned below, we reject this argunent in this case because a
disciplinary charge was filed against the plaintiff by the
police chief. In this situation, Ws. Stat. 8§ 62.13(5)(en
applies by its express terns.



No. 97-3818

116 Finally, the defendants contend that the probationary
pronotion in this case was done in accordance wth the customary
practices of the Oak Creek Police Departnent since 1985 and is
consistent with the collective bargaining agreenent with the
police union. The defendants recognize that the collective
bargai ni ng agreenent does not expressly address probationary
periods for those pronbted to sergeant or other supervisory
positions. The defendants infer, however, from the failure of
the wunion or any individual to challenge the probationary
pronotion since 1985, t hat a probationary pronotion is
consistent with the collective bargaining agreenent.

117 The plaintiff responds in part by enphasizing that
this court's decision in Kaiser was grounded in Ws. Stat.
8 165.85(4)(b), providing that police enployees nust go through
a probationary period before they can be hired on a permnent
basi s. The plaintiff argues that in this case there is no
specific statutory authority that nmandates or authorizes a

period of training or probation for sergeants or other

The nonparty brief of the Wsconsin Chiefs of Police
Associ ation asserts that a ruling that pronotions cannot be nade
on a probationary basis is bad public policy. The brief asserts
that such a ruling wll encourage police departnents to hire
supervisory enployees from outside the ranks of existing
enpl oyees so that the police chiefs can hire new sergeants
subject to a probationary peri od.

10 counsel for the defendants at oral argunment acknow edged,
however, t hat no established practice exi sts to deny
probati onary pr onot ees t he pr ocedur es set forth in
8 62.13(5)(en) when the probationary period was not successfully
conpl et ed.

10
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supervi sory enpl oyees. In addition, the collective bargaining
agreenment at issue in Kaiser specifically provided for a
probationary period for new hires. The only provision in the
collective bargaining agreenent in the present case addressing
probationary periods refers to enployees in their first year of
enpl oynent .

118 Although the defendants offer good argunents for

extending the Kaiser rule to apply to newly pronoted police

officers, we agree with the plaintiff that policy rationales
cannot be enployed to deprive enployees of procedural rights
guaranteed by the |egislature. The issue is whether Ws. Stat.
8§ 62.13(5)(enm applies to this plaintiff.
|V
119 Ws. Stat. 8§ 62.13(5)(enm) requires that an enployee

seeking the procedural protections of that section be a

"subordinate” who "is suspended, reduced in rank, . . . or
removed . . . based on char ges filed . . . by t he
chi ef n1l

1 The nonparty brief of the League of Wsconsin
Muni ci palities notes that cities with popul ati ons under 4000 are
not required to follow Ws. Stat. 8§ 62.13(5), but rather
862. 13(6m, which provides procedural protections only for any

"l aw enforcenment officer who is not probationary."” The League
argues that those smaller communities will be able to reduce in
r ank probati onary sergeants W t hout heari ngs, creating
differences anong cities that the legislature could not have
i nt ended. The legislature mght have intentionally created
different requirenments for large and small nunicipalities. W

need not, and do not, address whether Ws. Stat. 8§ 62.13(6m
applies to probationary pronotees in addition to new hires.

11
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120 First, we concl ude t hat t he plaintiff S a
"subordi nat e" as t hat wor d IS used in W s. St at .
§ 62.13(5)(em.*? The defendants do not contest this

interpretation of the statute.

21 Second, we conclude that the plaintiff was "reduced in
rank" as that phrase is used in Ws. Stat. 8 62.13(5) (em. The
defendants argue that there was no reduction in rank because,
pursuant to his probationary status, the plaintiff never
achieved the rank of sergeant. This argunent is unpersuasive.
The menorandum sent to the plaintiff by the police chief stated:

you are being pronoted to the position of sergeant
effective March 10, 1996." The nenorandum concluded by stating
"[c]ongratul ations on your pronotion."” In addition, according
to counsel at oral argunent, the plaintiff was referred to as
"Sergeant Antisdel" after March 10, 1996, and it appears that
he was paid at a sergeant's rate. Al though the police chief's
menmor andum stated that the plaintiff would have to conplete a
probationary period before the appointnent woul d  becone
"permanent," it is clear fromthe record that the plaintiff had

been pronoted to sergeant on a probationary basis.

12 See Kaiser v. Board of Police & Fire Conmirs, 104 Ws. 2d
498, 503, 311 N W2d 646 (1981) ("[a]s wused in the statute,
[' subordi nate'] is a generic term including all police
of ficers").

13 The evaluation records filled out for the plaintiff
referred to "Sergeant Antisdel,” and were signed by the
plaintiff as "Sergeant Antisdel."

12
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22 Therefore the plaintiff was "reduced in rank"”™ on
Decenber 10, 1996, when he was infornmed that from that day
forward he would serve again as a police officer.* He was no
| onger call ed sergeant and his conpensation was decreased. ®

23 Third, we conclude that the plaintiff was reduced in
rank "based on charges . . . by . . . the chief." The statute
does not specify what is neant by "charges."

24 In this case the charges related to the plaintiff's
conduct before he was nmade a sergeant. The charge was that the
plaintiff allowed a colleague to use the plaintiff's address to
avoid paying nonresident tuition to the QGak Creek H gh School
The defendants' brief argues that the action taken against the
plaintiff was not disciplinary and thus does not come within the
protections of Ws. Stat. 8§ 62.13(5). W disagree with the

def endant s.

% The nonparty brief for the League of Wsconsin
Muni ci palities argues that because the Oak Creek Police and Fire
Comm ssion never approved the plaintiff's pronotion, t he

plaintiff never achieved the rank of sergeant. Ws. Stat.
8 62.13(4)(a) states t hat "[t] he chiefs shal | appoi nt
subordi nates subject to the approval of the board.”" W refuse
to adopt this interpretation of the statute. Such a reading

m ght encourage chiefs to avoid asking boards of police and fire
commissions to approve probationary pronotions so that the
subordinates could be reduced in rank wthout following the
procedural requirenents of Ws. Stat. § 62.13(5)(em

15 Although evidence of the plaintiff’s wages was not
presented, part of the relief sought by the plaintiff was wages
lost due to his reduction in rank from sergeant to police
officer after Decenber 1996. It is reasonable to assune that
the plaintiff was paid at the higher rate of sergeant until he
was returned to police officer status in Decenber 1996

13
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25 The notice informng the plaintiff that he had not
successfully conpleted the probationary period referred to an
investigation into his conduct and stated: "Your conduct in this
matter is inappropriate and unprofessional and has resulted in
the dissolution of public respect and confidence in the Qak
Creek Police Departnent.” The notice further stated that the
plaintiff's conduct vi ol at ed police depart nent policy,
"including, but not limted to, 3.58 Unprofessional Conduct."
The charge had nothing to do with the plaintiff's actua
performance as a sergeant. We conclude that the charge in the
present case was a disciplinary charge and thus fits within the
boundaries of Ws. Stat. 8§ 62.13(5)(em.

126 We need not, and do not, decide whether we would reach
the sane decision if the plaintiff were reduced in rank from
probationary sergeant to police officer because he failed to
nmeet the level of performance demanded by his superiors or for

sone ot her nondi sciplinary reason.*®

1 |'n Kaiser, 104 Ws. 2d at 503, the court stated that the
officer "was not disciplined; he was termnated as not suited
for service as a police officer.”

The court of appeals in Eastman v. City of Madison, 117
Ws. 2d 106, 342 N W2d 764 (C. App. 1983), dismssed the
claims of a firefighter and a police officer that they were

entitled to a just cause procedure. They were termnated
because they violated a Madison municipal ordinance requiring
that all city enployees reside in the city. Relying on the

above- quoted | anguage from Kaiser, the court of appeals denied
the officers the protections under 8 62.13(5), stating:

The [ nmuni ci pal ] ordinance is not a disciplinary

provi si on, and sec. 62. 13(5) IS therefore
i nappl i cabl e. Section 62.13(5) on its face only
applies to pr oceedi ngs of a di sciplinary

14
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27 Fourth, we conclude that the police chief filed the
charges. Section 62.13(5)(b) provides that charges are to be in
witing and filed wth the president of the Board. Assum ng
that this subsection of the statute applies in this case, we
note that the charges in this case were in witing and were sent
to the plaintiff. The record does not indicate, however, that
the police chief filed the witten charges with the president.
The plaintiff apparently advised the president and the Board of
the witten charges. We conclude that this notification was
sufficient to satisfy the statute. It would defeat the purpose
of 8 62.13(5)(em) to allow the police chief and the Board to
reduce the rank of a subordinate and circunvent § 62.13(5)(em
by failing to file charges with the president.

128 For the reasons set forth, we conclude that the

plaintiff's claimsatisfies the elements set forth in Ws. Stat.

nature. . . . Appellants were not disciplined.
Appel lants were ineligible for enploynent because they
did not reside in the city. Section 62.13(5) is

i nappl i cabl e to term nations whi ch are not
di sci plinary.

Eastman, 117 Ws. 2d at 115 (citing Kaiser v. Board of
Police and Fire Conmirs, 104 Ws. 2d at 502-03).

In Hussey v. Qutagam e County, 201 Ws. 2d 14, 548 N W2d
848 (Ct. App. 1996), a deputy sheriff was discharged in his
first year of enploynent during his probationary period because
of poor performance. The court of appeals applied the reasoning
of Kaiser, 104 Ws. 2d 498, and held that the deputy sheriff
could be discharged without following the procedures of Ws.
Stat. 8§ 59.26(8)(b), a provision simlar to 8 62.13(5). I n
contrast to Eastman, |anguage in Hussey appears to reject the
interpretation that § 62.13(5)(em) is limted to term nations
based on disciplinary charges. Hussey, 201 Ws. 2d at 20.

15
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8 62.13(5)(em. W therefore conclude that the defendants
proceeded on an incorrect theory of law in denying the plaintiff
the procedure set forth under Ws. Stat. § 62.13(5)(em.
Accordingly, we affirmthe decision of the court of appeals.

By the Court.—JFhe decision of the court of appeals is

af firned.

16
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